„ - . JaxvART 31ſt, 1718. | 
STEWART ABERCROMBIE Pannel, 
_ „ AGAINST : 


— 


Mr. Robert Hay of Naizhtonn, and His Majeſty's 
Advocate, tor His Highneſss Intereſt. | 


- HE Indictment raiſed at the Inſtance of the ſaids Purſuers, againſt the 
Pannel, charges him as guilty of the Murder of the deceaſt Alexan- 
der Hay, Son to the {aid Mr. Robert Hay of Naughtonn, in ſo far as 
the Pannel having conceived a deadly Hatred againſt the ſaid Defunct, 
did upon the Friday the 6th of December, or one or other of the 
py Days of the ſaid Month, kill and murder him upon the High Street 
of Edinburgh, near to the Head of Black-Friar's Wynd, by giving him a mortal 
Wound with a Sword, or ſome other deadly Weapon, upon the Left-Side, near 
the Inſertion of the pectoral Muſcle on the left Arm, whereof he died in an Hour, 
or ſome ſhort Time thereafter: Or, the ſaid Pannel was Art and Part thereof, 


* 


with them, as both Law, Reaſon, and Humanity do require, before either Judges 
or a Jury can proceed to the ſevere Sentence of Death. 2 : 
The Information given in for the Purſuers is uſhered in by a Preamble, contain- 
ing aggravating Circumſtances of the Crime, ſetting forth the intere Friendſhip that 
had formerly been between the Pannel and Defunct, and that the Crime did not 
ſeem to have been committed ex iracundiæ calore, but treacherouſiy in calm Blood, 
As to which the Pannel's Procurators beg Leave to take Notice, that th more 
barbarous the Crime is repreſented, and the mare contrary to Humg\ | 
greater Evidence is neceſſary to take off the Preſumption of Innocence 
for every Man to gain the Belief of others, who cannot bear the Though 
Things without Horrour: Quanto 11 ſunt, que credenda ſunt, tanto mag. 
nets teſtibus, & indubitatis indiciis indigere, is a certain and undeniable Truth 7 
It is the Pannel's very great Misfortune, even with Regard to the clearing 18 
Innocency, that he is charged with a Crime not only atrocious, but chockin 
humane Nature; his Appearance in the Pannel for an Offence of th ind, n 
rally gives an Averſion to him; nor have his Defences, tho pe of greater 
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Weight, that Effect in the Balance with the Circumſtances advanced againſt him; the 
ty and the Intereſt every one thinks he has in having Offenders of this 
and brought to condign Puniſhment, does inſenſibly raiſe their 


P uſſions, and heat their Imaginations, and are thereby hurried into the Belief that 
Perſons are guilty, againſt whom there is no full Evidence, and rather than miſs 


_ > 
8 


tthemſelves up 


an Object of Puniſhment, are ready to catch at Suſpicions ; from which they work 
to a firm Perſwaſion, upon Motives, when coolely examined, that 
determine a reaſonable Man, and ſo by too great Kagerneſs to 


ought” not to 


* 


prevent and puniſh Murder, fondly venture imbruing their Hands i innocent 
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This was thought the more proper to be mentioned in this Caſe, becauſe the 
Crime is to be fixed upon the Pannel by Preſumptions,which indeed are nothing 
elſe but Conjectures, and probable Concluſions, of which, as there is no fixed Stan- 
dard, ſo they are of greater or leſs Weight, according to the Strength of the Ima- 
mation of thoſe to whom they are propoſed. : 

his being premiſed, the Pannel denying the Libel, and hail Qualifications there- 
of, pretends, 1120, That Pre/umptions, however ſtrong they may appear, can ne- 
yer amount to ſuch a Proof, as thereon a Sentence of Death can follow, eſpecially , 
for a Crime committed in the High Street of Edinburgh, lucente luna, and in Pre- 
ſence of a multityde of People. 24s, That the Facts or Circumſtances laid down 
in the Indictment, are ſo faint Qualifications, that from them, not even the mo/? oc. 
culs Grime ought to be fixed upon any Pannel whatſoever. 

As to the Firſt, the Pannels Procurators contend, they are ſupported by the Autho- 
rity of the greateſt Lawyers both at Home and Abroad, and by the Practice of many of 
the moſt famous Judicatories in Europe, and that their Opinion is founded upon Na- 


taral Equity and good Reaſon. gs 

_ - Is has been eyer ſuſtained as a good Defence againſt a Libel, when the Crimes con- 
tained in the Propaſition, or the Facts frem which they are inferred, did not fall direQ- 
ly. under the Law ; but by Lnplicutiunt, Inferences or Conjequences , and it is at leaft, a; 
Hard, that the Facts in the Sub/umpriom ſhould only be inſtructed by Conſequences and 
ing; nay, it ſeems much harder, in Regard the Nature of Crimes are fwd and 


7 and Frefymptions age Arbitrary and vey up: 


© While Judges and Juries purſue Truth in the plain Road confirmed by Scripture, 
om the Mout q Two Wirgeſſesthere is litle Danger of Error; but when they trace it by 
Aucumſtances, which at beſt are but By-ways there is great Danger of being nuſled,and 
the Purſuers ſeem to be much miſtaken, when they pretend that a Proof by connected 
cumfiances,isronger and more convincinꝑ, than even the Depoſitions of Two or Three 
cancuiring, Witnefles ; for as to the Danger of Perjury, that is ſtill equal m a Procf u- 
pon Circamſtances;the Witnefles may perjure themſelves in deponing as to theſe, as well 
as upon the Facts directly inferring the Crime; and the Multitude of Witnefles neceſſary 
in the firt Caſe, makes the Hazard ſtill the greater; and as the Connection of Circum- 
ſtances depend upon Reaſonings,where there are Voids till to be filled up by People's Imag)- 
nations, there is 4 further and ey Danger, which makes it far from affoording ſo 
convincing an Evidence of the Truth. To give an Inſtance of this in the preſent In- 


Aicdtment, your Lordfhips are intreated to take Notice, That in the framing of it, feve- 


_ ral-Cucumiiances are thrown in to help weaker Conceptions, and lead the Fancy along: 


c by thisMeans thinking they have gain d the Aſſemt of the Mind, theſe Circumitance 


e own Out, becauſe indeed they are ſuch as cannot be proven, and yet they were 


mought neceſſary to link this Chain of Circumſtances together, which indeed is curioui- 
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* (Wh yidence ſufficient to convince the Judge; ſtillꝰtis cont that Preſumpt- 
„ ofst Feraff r& other than probable Concluſions, Fifty, nay, a hundred of them 
3+ "caf 1 er make a Demonſtration, ſo that ſtill the Argument for thePannel on this Head,re- 
5 full Force, that beſides the uncertainty that muſt from the Nature of Things 
tt ny from the Danger of perjury, which is to be found in both Caſes, greater in the 
5 *ecauſe of the Multitude of Witneſſes, there is another and much greater uncertain- 


72 by A with 5 Art wrought up: And allowing the Standard of pe in thoſe Caſes, 
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* ah Caſe of Preſumptions, becauſe allowing themall to be true, and that the Teſti- 
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to be the Opinion of any Law 


( 3 
To clear this Defence, It is proper to ſet down the lex. ult. Cod de probationi- 


bus, where the Emp. ſays, Sciant omnes accuſatores eam ſe rem deferre, in publicam 


not ionem debere que munita ſit idoneis teſtibus, vel inſtructa apertiſimis documentis 


vel indicijs ad probationem indubitatis, et luce clarioribus empediba. By this Law, 
Fyidence in the ſtrongeſt Terms is required as neceſſary in Criminal Caſes ; no 
Demonſtration is clearer than what is expreſt as neceſſary, to wit, evident as the 
Sun, and therefore nothing leſs than abſolute Demonſtration, which can admit of 


no Poſſibility of the contrary being true, ought to be admitted to Support the Con- 
dCluſion of a criminal Libel: And tho' the Purſuers catch at the word indicia, as 


a Warrand for their preſumptive Proof, yet they would be pleaſed to reflect, that 
indicia and Preſumptiones are very different, and ſo Duarenus upon the Title de 

robationibus, Cap. 3. excludes all Pre/amptions in Criminals and by iudicia un- 
derſtands only ſuch Things as are natural and neceſſary Conſequences of the Fact; 
and to ſhow this by Example, Inſtances in the Cafe, When one would prove mu- 


lierem corruptam eſſe, by this, that ſhe has Milk in her Breaſts: This cannot poſ- 


ſibly be according to the Nature of things without the Fact charged upon her, 


and ſo is quite different from Preſumptions, which admit of Uncertainty, even 
according to the Courſe of Things, and afford a Suſpicion, but no full Evidence; 


ſo that if by Preſumptions the Purſuers mean Signs and Demonſtrations in the 
Senſe Dauarenus mentions, which is plainly the true Meaning of the Law, tho' the 
general Point be yielded, it will not apply to their particular Caſe, as ſhall be 
afterwards made appear. | | | 

From this the Pannel concludes, That Preſumptions in the Senſe the Purſuers 
plead them, are no more than ConjefZures or Su/picions : And therefore, as Vipian 
very well ſays in the Lex 5. if. de Penis, Nec de ſuſpitionibus depere aliquem 
damnari, Divus Trajanus Aſſiduo ſevero reſcripſit ; Satius enim eft impunitum fa- 
cinus nocentis relinqui, quam innocentem damnare; which plainly amounts to this, 
That if a demonſtrative Proof cannot be had againlt a Criminal, he ought to beab- 
ſolved, for this notable and undeniable Reafon, That tis much better that a Crime 


ſhould remain unpuniſhed, than that Fudges ſhould run the Riſque of condemning 4 
e 


And this the Wiſdom of the Romany Law 


Judges do, and may 
Crime of which the 


It feerns ſtrange, That the Purſuers 
to make no Difference 


tor is it, with Submiſſion, founded in Reaſon: For where the Controverſy is 


to the Property of any Thing, a Deciſion muſt be given; and thereforgs.'1s 
3 IRS cs > ſtr oe | 


1 


5 


N 4 : 
- 8 4 * 
, . * N NL 
4 ; 6 F * . . 


er that has hitherto written upon that Subjeck 


a 


5 50 | 
ſtrongeſt Preſumption muſt neceſſarily carry it; but in Crimes, tho' it's reaſonable, 
they ſhould be puniſht; yet in caſe of no demonſtrative Evidence, it's fr better 
the Guilty eſcape, than the Innocent ſuffer. n | 
—Y To this Purpoſe, Antonius Mornacius in his Obſervations upon the Lex 6. Cog. 
de Dolo, it is very clear, that even ex iudiciis, which are neceſſary Conſequences 
of Facts inferring the Crime, and ſo ſtronger than Preſumptions, Sentence of 
Death was never pronounced in the Parliament of Paris. And there relates the 
Caſe of a Criminal, whoſe Name he does not mention, but was accuſed ex indi- 
cizs, ut videbatur, certiſſimis ac indubitatiſſimis, that he had aſſulted in the Night- 
Time a Relation of his, whoſe Domeſtick he chanced to be at the Time: 
And yet when his Caſe was adviſed of Sixteen Judges, who were preſent, Tres 
tantum auſi ſunt nigrum prefigere Theta. And this Opinion is likewiſe con- 
. firm d by Molineus, Ad legem favorabiliores, ff. de Regul, uri. | 
— The Pannels Procurators did likewiſe alledge the Authority of Bernard Anto- 
” mus in his Conference du droit Francois Avec le Droitæ Romain, who treating 
be. of the Lex Ut. Cod. de probationibus, mentions a Deciſion in the Caſe of John 
5 Gerard de Polly, who was kill'd in a Road by an Arrow z his Servant did depone, 
That he who drew the Bow at him, did reſemble One named Got Guydon, a 
Neighbour. 249, It was proven, That this Cπhn kept the Defunct's Wife. 374, 
The Arrow drawn out of the dead Body, did fit exactly a Bow that was found in 
his Cuſtody; and yet the Judges would not condemn him to Death, nor indeed 
to any Puniſhment: For, being put to the Back, he ſtood to his Innocence. And 
it makes nothing for the Purſuer's Purpoſe, what 1s alledged from a Deciſion re- 
lated there, immediately before: Firſi, Becauſe the Lawyer takes notice, That 
it was far from being an unanimous Deciſion. 2do, The Defunct's Finger was cut 
off, on which he had a Ring that the Pannel had ſold, as he had likeways done 
& his Watch, and taken his Money. Thele are ſuch indicia, as ſhow, not only his 
2 being guilty of the Crime, but likeways the Animus or Delign, viz. Robbery. 
. And 3710, He fled, which, of it ſelf, is ſtronger than all the Preſumptions laid to- 
3 | gether containedin the Indictment; tor he who flies, ſuſpectus ſua Sententia factus 
5 eſt, inguit Ulpianus, Fatetur facinus qui judicium ſugit. And this may ſerve to take 
off what was likewiſe _ rom the Deciſion of the Court of:Frizeland, marked 
- by Sand. For in that Caſe the Judges differed in their Opinion, and there the 
Perſon accuſed confeſt, That he who was murdered, was in the Room with him, 
| where he received the fatal Blow, acknowledged a Quarrel with him, the Rix 
was proven, and,a ſcuffle ex incontinenti, the Defun& came out of the Room Blood- 
ing, in which there was no other but the Pannel and his Wife, and added to all 
this, he fled immediately, which was a Circumſtance on which the greateſt Streſs 
was laid; this is quite different from the Circumſtances as laid in the Libel ; it was 
not poſſible the Defunct could have received the Blow from any beſides him : Where- 
as it will appear, that there are many poſrible, nay probable Caſes, wherein the De- 
fun& Mr. Hay might have received the Wound from another, than he to whom the 
Circumſtances may agree. And here the Pannel might trouble the Lords with Mul- 
titudes of Authorities, from Maſcardus, Minochus, Clarus, and Carpſovius: But 
fince the Purſuers in their Information ſeem to acknowledge this to be their Opi- 
nion, tis unneceſſary to loſe Time and Labour in alledging them. The Obſervati- 
on taken Notice of in the Purſuers Information as to the Difference of Procedure in 
Countries where Torture is allowed, from theſe in which it is not admitted, is of 
no Weight in the preſent Caſe; for even it appears, by the Deciſion alledged by 
them from Autumnus, that when the Probation comes up to a full Conviction. 
Crimingls are not pit to the Rack; and therefore it muſt ſtill be allowed, that the 
Caſes put by the Authors above-mentioned, agree to the Matter in Hand, or 
eie muſt acknowledge they inſiſt to have the Pannel condemned to Death, 
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ces with thoſe 10 down by the Champion of their Cauſes: the Diſpute SOV Very 


| ſoqu be at an End: But the Truth is, Maztheus lays dewn not hn the Rrangelt Pre- 


ſumptions, but the moſt undeniable Indictu, which. it's contended abe Purſ ues * ulully 
m e ds one and the ſame Thing. 
A. 9 to the Authority of the learn'd Veer. in his Comment upon * Pandedss, the Pur- 
rs ſeem not to have with Care conſidered his Opinion as there ſet down; or the 
Preſumptions upon which a criminal Sentence ought to follow : 28g int the Pannel, are 
no other in his pinion than the Indicia indubitata formerly mention d, which he ſays 
ought to be Juce clariora, and that he ſays, ariſes ex criminis ipſius qualitatibus arg; 
tircumſtantiis : So that at moſt he fays no more than Mattbeus, Who plainly omg 
his Opinion by the Example abovemention'd. 7 SIE 
The Panne] 1 is very well ſapported in this Defence, ella calling foreign Aid be 
; Sir Geor ge M*Kenze in his Criminals, Tit. Probarinz by Oath, Bic. having 
firſt ſet down the different Opinions of Lawyers as to this Queſtion, and the Arguments 
made uſe of on either Side, adds, « This Difficulty has ford ſome of the Doctors o 
4 conclude, That this Cafe is arbitrary, and others to conclude, That Preſum ptions 
« may infer pænam extraordinariam fed non ordinariem ; which laſt Opinion is upòn the 
« Matter coincident with the firſt ; tor-in arbitrary Caſes the Judges can never proceed 
« tq Death, and it ſeems that both theſe Opinions are well founded; whereby he 
plainly declares i in Favours of thoſe who think that no Sentence. of degh can follow, 
upon Facts proven by Preſumptions only. 

It's acknowledged, he takes Notice of ſome Deciſions where the Parties ſeem 
to be contrary, and particularly that of Janet Brown, who was convict and hang- 
ed for the Murder of. her own Child ; and that of one Scat c nvict and hi nged 
for killing Dumlanri 7 's Sheep; and then of Kennedy's. Caſe, v ers convi and 
hanged for Falſhood upon Preſumptions: but as to the firſt Hwa, the Decifians 
ſeem to have been ſupported per indicia indubitata: For as for aWoman's murder- 
ing her own Child, it is more eaſily preſumed, becauſe it is impoſſible it cauld 
be murdered · by any other without her Knowledge. And ſo far has this ſwayed, not 
only with our fadges, but with our Lawyers; that 97 ho Regard t to 5 there i a pile 
tio jur ir Bt de jure, that admits of no contra e ſogi 
that Deciſion, | to Cafes of the Nature of the” ROD 208 2 Gf. 
Wei t. As. t0 Scot, he was taken with the . is Hen 6 RR If dT 1 Pin- 

Aiſtinghiſnes his 1. 0 And as for Kennedy, it was” fill reckoned, A hard Caſe, 

nd being an occult C Preſum pO teſs ſtrong are admitted of; thoſe 
ning Deaths: of falſe \ its, ny Gare to put their Frauds'i in Execution in Cor- 
ners, and ſecret Places ; ; and ſince there is no getting at them in the ordinary Way. 
they muſt be traced in By-Paths; ſo that they WE Condemned upon preſum 
tions; it is all the Evidence that the Nature of the C Lime can alle of, which. In 

genere is always reckoned a Demonſtration. his can never. 2 65 with any 
Truth of a Crime commuted 1 in the Preſence of a Multitude, who diſtingtiy per- 
ceived all that paſt. And ſo we ſee in the Civil Law, Preſumptiant were allow - 
ed of in * 3 4 that in other Crimes would not have been ſuſtained; becauſe 


crimen ell ques latebras gquerit ; beſides, Sir Georg Mac ben: 37% mentions this hs 


the firſt Caſe in which it was diftinAly pled, not far Pre mptions could 
port a capital Concluſion in a Libel, — ſo takes off any . Argu enk e 
drawn from former Deciſions; beſides that, the Deciſions ate It 118 being z. 
1616, 1662 3 and the Judg es ſince have not thought fit to make them, 


gents, T es bein cult and pe rpetrote u a fore Conkff Van 
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to exclude- all Probations in capital Crimes, that are not at leaft per indicia, and not 
founded ofily-upon Preſumprions, which ariſe from what happens often, but not alwiſe. 
And this the Pannel thinks ſufficient to clear the general Defence founded on, notwith-- 
ſtanding of any Thing ſaid in the Pleadings or Information, againſt it, to witt, That Pre- 
ſumptions, however ſtrong they appear, never afford the Evidence neceſſary to deter- 
mine the Lords to proceed to the Sentence of Death, eſpecially for a Crime committed 
in a publick Place, while the Moon was ſhining clear, and perpretated in the Sight of 
2 Multitude of People; and even allowing the few Authorities adduced on the Purſuers 


Side, to over-ballance the great Number of eminent Lawyers that ſtand for the other 


Side of the Queſtion: Yet when their DoQtrine is applied to this circumſtantiat Indittment; 
it cannot fail to be obvious that the Qualificions are too weak to ſupport the Concluſio 
even tho? this were an occult Crime. | | 
The Purſuers have in the Information picked out ſome of the Circumſtances contained in 
their long Libel, and dropt the reſt, which were brought in, partly with a Deſign to preclude 
the Pannel from ſome Defences, and partly to guide the Imagination in the ſeveral Steps 
of their pretended Demonſtration ; and when theſe material Circumſtances as they are call d, 
are duly conſidered, they will be found light in the Balance. i | | 
Io proceed in Order, the firſt Thing mentioned is an anterior Quarrel betwixt the Defun& 
and the Pannel. As to which it was anſwered for the Pannel, Frſt, The Grounds laid down 
to infer the ſame can never prove inimicitia capitales, ſuch as oy can be ſuſtained as a Preſumpti- 
on of any Weight in a Preſumption of this Kind. That this ind of Quarrel can only enter in- 
to the preſent Queſtion, might be vouch'd by unqueſtionable Teſtimonies ; but ſince the Purſu- 
ers ſeem to yield it in their Information, to avoid Affectation, no more ſhall be ſaid on that 
Head. Now if the Circumſtances, as laid in the Inditement, be examined, the moſt that by 
a Stretch they can be brought to is, to give the Appearance of a nxa, which is never reckoned 
to have ny future Conſequences, if nothing follow ex incontinenti: And indeed all there laid 
down might have happened amongſt People that lived in Friendſhip, and of leſs polite Conver- 
ſation, ex laſcivia only. The Pannel is ſaid to have riſen from his Seat, where the Dcfun ſet 
himſelf down; the Pannel, returning, pulled off his Periwig, and took him by the Noſe This, 
tis acknowledged, was not very mannerly, and yet is often practis d by young People, eſpeci- 
ally at their Dricking-bouts, and yet they remain in intire Friendſhip ;- and at leaſt the Pannel 
cannot be ſuppoſed to retain the leaſt Reſentment of it ; and therefore can be no Argument of 
his conceiving a deadly Hatred againſt the Defun&, which is the only Purpoſe the anterior 
Quarrel can be brought into the Inditement for. 
And whereas the Purſuers pretend, That this was a Quarrel which muſt end in fighting, and ſo in 
the ftrifeſt Senſe It inimicitia capitalis, fince no Mar can fight and meaſure his \Blows. *Tis an- 
- Fwered, That fince it was no old Grudge, but nixa fubito exorta, take them in their outmoſt Ex 
dent; nothing can be inferred from them; for ſuppoſe the Defunct as much a Man of Honour, 
. the fooliſh Way of Reckoning in the World, as they pleaſe, the Challenge was in the ordinaty 
May to have been given that ight, or at leaſt the next Day : Now the Time libelled for the 
* 1 is at leaſt fix Days before they pretend he came to give the Challenge. But to take of 
the Pretence offered by he Purſuers, That their pretending to fight immediately uculd have locked 
ler a Bully, than a Man that really defign'd in a gentlemanny Way to do himſelf Juſtice for the 
S ont given. Tis offered to be proven for the Pannel, Thar he and the Detunct did by them- 
ſelves Two continue in the Room together that very Night, when James Chiefly, who, tis laid, 
prevented the Conſequenses of the Quarrel, was gone, and had left them: Then was the pro- 
per Time to have kythed the Grudge, had the ; retained any Reſentment: But fo far 
- were they removed from any Thing of that Kind, that they continued together in a friend- 
ly Manner for the Space of Two Hours, and did cat and drink * and at parting, 
the one did borrow Two-pence from the other to pay a Share of his Club, to ſave the 


Change of Money. ; 
34 Thi . it, would per ſe be. ſufficient to ſhow that really there was never any 


4 


is, tis th 
1 berweet them; or if there was any rr, it cannot be preſumed to haye had any Con- 


_ 00248" Tis offered to be proven for the Pannel, That on Sundays Night, after leaving Lites 
Houſe, che Defunct had a real Quarrel with another Gentleman; and to ſhow it was ſuch, tis 
Sale be proven, That it proceeded even to the drawing of Swords. This intirely takes of 
1 th in the Inditement, with Regard to the Pannel's mentioning his Want of a Second 
; and to it can only be applied the Defunct's deſiring his Aſſiſlance as a Second, 


27 
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5 vil Re ferve to clear ſome other Circumſtances afterwards to be taken Notice of in tue 
this nation. | | | RY | 
re! bows wag inſiſted on by the Purſuers, is, The Defunt?'s being ſeen in the Cellar « 
| ap; tle: before he was murdered, with the Pannel, and no other Perſon in the Room with hin: 
+ Bac; ih great Submiſſion, this is of very little Force, ſince it is not qualified that there 
:Weasap; other{Perſon in the Cellar. Had thoſe who zw the Murder committed, perceived'the 
'whatruggled together, come out of the Room, in which the Pannel and Defunt 
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Story ſeems here to be very ill connectet: For, is it to\ke Perlpn 
| the Mirder would have run down oneNynd, — in ti 
Confufion he muſt cly.c 

. how the abſolute Force df this 


. cromby, who:called at 


; | 9 | 
were proven to have been alone; tho? they had not known the 


Pannel, but deſcribed him by his | 
Clothes, the Argument would have had more Force: But to put them in a Room or Corner 


avs were crions, and is known to be haun- 
ted both by People of diſſolute Lives, and in which there happens a conſtant Change of Compa- 
ot from the Room, but from 


of a Place, where *tis acknowledged there were many other P 


nies ; and then to conclude from the coming out of Two Perſons, n 
the Cellar, is too wide a Conſequence that therefore the Pannel wa 
The Inditement likewiſe notic'd, That My. 


he and the Panne] were , and pretends, That the laſt diverted the 


S ONE. 


| former from going into the Cumpan 
by informing him that Mr. Abercromby was there. This ſeems a very inconſiſtent Thing; Pay = 


ato the Company, would have been as 
But this Circumſtance is {aid not to be materi- 


this the Pannel intreats the Lords 
Danger of an, Inditement founded upon Sortes con- 
uec tea „ee omg not to be proven; will | | 


Reaſon that would determine the Befunct not 
ſtrong to have diverted him from calling again : 


al, but only laid in the Inditement to connect the Story: And 
would be pleaſed to conſider; for thereby the 


to go into the 


very plainly appear. 
The Third Thing mentioned as material in the Informati 

Panel, when he came out, or was called out of the Room from. My. Cheiſly 
with whom he was a very little before Mr. Hay was kilPd, left his Hat 


til Mr. Hay came in wounded into the Cellar. This is laid down as one of 


the Circumſtances: to 
point out Mr. Abercromby as the Perſon who actually committed the Murder. How far in that 


But in the mean Time 


| f 8 Uſe very oſter in a careleſs Man- 
ner, even in the Day, to walk the Streets without his Hat; and this is ofered to be proven: 


s go off without their 


View it may be of Force, ſhall be taken Notice of under the next Head : 
it may nor be improper to mention, That the Pannel was in 


Nor is it a Thing ſo very extraordinary, That People from Tavern 
Hats. | 


to point out the Pannel, as the Perſon 
who acted this Trajedy ; but indeed they are ſo faint, . _ 


to lay the Streſs of the Whole, as appears . 
Perſons are ſaid to have come quarrelling out of the Cella, 


have fallen from him in the Streets, and afterwards be* 


be bruſh t into Rlackfner s- Wynd. Neither is it ſo hard to conceive, 
ces which the Purſuers would have others fwattow down; is Demon 


preſſion: For, as to that Part 3 Want of the * 
0 


ig, or 74 Noſe upon his 
The Fifth Circumſtance is, That the Perſon "who gave 


Mrs Lindy 

Cellar, crying, He was murdered, and had not got fair Play; or Mrd ic this bur 25 

that ſoon after he came imo the Cellar, he drt down. daad; at was found: to haves ib 
' Wound upon him. To this, the Sixth may be din'd, That 

ted at Mr. Johnſton's in the Head of Nidderyi Jynd, and 

oft his own on the Street. | n 3 


near the Foot of the Fiſh-Mercate Clais, who had a Sword under his Coat, that dro Kot Kim 
and had no Hat. This makes. it impoſſible for. any reaſonable Man to believe, That” Mk 1018 
| adery's-Wynd:Head, was the Perſon that run off The df 
been at the Root of the yb-Mercate, with! a. Sword under his Coat, l Plast 
deen uſing the fame, and wanting a Hat, in haſte running, muſt have been dhe N 
cumſtance, join d with another, wiz. that he was ſeen a little after Nine, the 


Hay called out Mir. Cheiſly from the Company, where 


on for the Purſaers, is, That the 


and thy other Compa: 
in the Room, where it —— 
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| (8) 
going into the Head of Ferrefter's Wynd, as ſhall be more fully after wards taken Notice of, for- 


tiſies extremely the Defences mentioned. | | | 
The Purſuers complain, That the Pannel's Procurators examined the Circumſtances laid 


down in the Libel, each * it ſelf, and did not take them as join'd together; which was unfair 
in a Libel narrating the 


hreed of a Story. But, to gratity them as much as oan be, and to 
do the Inditement all poſſible Juſtice, the whole Circumſtances laid down to demonſtrate the 
Pannel was the Murderer, ſhall be laid together; and it will plainly appear, That their Chain, 
even in that View, is very brittle: For, Firſt, Its ſaid Mr. Abercromby left his Hat in the 


Room with Mr. Chieſſy and the other Company : He was in another Room with the Defuntt : Afters 


wards Tiuo Perſons were ſeen come out of the Cellar qurrrelling; one of whom, wanting a Hat, mur- 
dered the other, and run down Blackfriars-}ynd. All this amounts to no more, than that there lyes 
a Suſpicion upon this Head againſt the Pannel : For nothing appears, but that another clothed in 
the Manner libelled, might have come along with the Defunct, and waitcd in the Entry of the 
Cellari who either wanted his Hat, or might haye dropt it in the Scuffle, from below his Arm, 
ſuch Places are in a continual Flux of Perſons going and coming: So that the only Prefump- 
tion againſt the Pannel, is, That he is not able to prove that this, which might. yery probably 
have happen'd, was not actually the Caſe; that is, in other Words, He muſt be che Murderer, 
becauſe he had mt Witneſſes attending, to ſpy every one that might have attacked Mr. Hay. If 
ſuch light Suſpiciens were good Grounds for founding a criminal Libel, the Life of Men would 
bevery precarious; But the Truth is,any Suſpicion that can poſſibly be ſtr ain'd from theſe Qua- 
lifications, are more than taken off, when your Lordſhips will be pleaſed to conſider, 1m, 
The Words ſaid to have been uttered by - Pannel ro Mr. Hay, to wit, Mr. Hay fleep aud 
wake upon it: Thek are ſuch, as not only may 2PP'y to Things very remote from a ee 
but likewiſe, if taken with relation to any ſuch Thing, is a Demonſtration of the Friendſhip he 
had at that very Timeto the Defunct; and taking the Quarrel he had with the other Gentle- 
man above-mentioned, may very naturally be thought, and afford a ſtrong Preſumption, That 
the Defun& was deſirint his Aſſiſtancè as a Second, in a Quarrel he had with ſome other Per- 
ſon, who perhaps might᷑ have been waiting him in the Entry of the Cellar. 240, Since the Mur- 


derer is Hbe lled, and it ſæms can be proven to have run down Blackfriars-Wynd, and that it is 


offered to be proven, Thai this Perſon; or ſuch a one as. muſt be preſumed to be he, was mer 
at the Foot of the Fiſb-Merat Cloſe; the Pannel, as indeed it is libelled, having been at the 
Head of Niddery's Wynd at the Time belled: Eſpecially join d with this, That he likewiſe 
offers to prove, That a little aiter Nine, which is about the Time hbelled, he was ſeen at the 
Head of Fbrrefter's Wynd, going Home with his Wife : And the rather, ſince it connects with 
the other Circumſtances that can be proben by the Company where he was, that he told them 
his Wife was to call him again, togg Home to his Supper. 3 tio, It is not to be thought, that the 
Defun& would ha con cars finpl's Name, bad he been the unhappy Mau; to be ſure, 


*.4 


tt would have been the firſt Thing © 6xpre to Mr, Chiefy, who had been in Company with 


che Pannel: So that there lyes ＋ klumption, ps Crime was committed by ſome other, eithet 
together unknown to him, or at kaft whoſe Name could not ſo readily occur. ' ) {| 
It very much diſcredites the Proof offered hy the Purſuers, That they libel nothing as to 2 
Man of ſuch a Stature or Shape, which is ſomething inherent in the Perſon, tho' a very uncer- 
tan Mark; yet more convincing than that of Circumſtances of Clothes, which every Man ak 
mo has in common with another. | g . 

As to the Prevarication hinted at in the Libel, it ſeems hardly worth noticing: 
Mrs. Johnfton or her Servants, it ſeetns, ſay, That the Hat which the Pannel got 
from them, was returned by an eld Woman, and the Pannels Wife ſaid it was fent 
back with alyoungLaſs ſhe met on the Strets. Such a Miſtake might in any Event 
have happened; no bodytakes ſo arrow Nitice of thoſe they imploy on ſuch Errands. 
And it has as little of Prevarication, that the Pannel in his Declaration aſſerted, 
That he had been hu Where after his Returt from the Cellar, but in his awn Houle, 
and that his Wife ſhould have ſaid he was h the Houſe-of one Mrs. Baptie, ſince 
mett& Mrs. Baprie's E ouſe and his own an the ſame ; nor is there a greater Di- 
{ than that of à few Reps Darwen then. 8 r 
4 nexth Circumſlance laid down in the HMormation, is, That when the Panel 


2643 Ts Night fertid\in his own Houſe, on fi pic ion of his being the Murderer, that 
„ e You was found in thr Room by bis, and which was the Sword which 
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habet cruentam, quia ex vena vel naribus potuit ſanguis fluxiſſe, ſays © 


Place, it gives 2 Suſpicion, but Suſpicion is no, Proof. To apply this to the pre- 


| ys done in Order to inform her 


fore that 


ald yet he behaved himſelf ſo upon that Occaſion, as nothing Rſs than T - cence 


As to. what is alledged. as to the Sword's being bowed, it can be © 
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and FOUND with the Sword ſo ti 


d with Blood, in the Houſe or upon the 
Ideo Homicida putandus non eſt qui vrſlem 
5 twins i 
his Treatiſe rei Criminalis: And the ſame Thing may be ſaid of a8 bond 
without ſtretching One's Fancy, many ways may be found, . wherewggno0d may 
come upon a Sword, without any Suſpicion. of Murder, unleſs the Perſon be taken 
upon the Spot, To that it appears that Blood could not have come any other Way, 
but from the Perſon murdered. And ſo Carꝑſovius, in his Treatiſe of Criminals, 
Part 3. Deſt. 122. mentioning this amongſt other Preſumptions, expreſſes it thus, 
Oui co loco & tempore, tempor iſq: momento quo homo necatus dicitur, aut propinquo 
viſns vel apprehenſus fuerit cum armis, vel veſte ſauguiuè conſper ſis, nemo negabit 
tum reum ſatis ſuſpec tum eſſe So that he plainly requires the Perſon ſhould be 
taken upon the very Spot with the bloody Sword, otherwiſe the Preſumption a- 
riſing from it can never be thought violent: He does indeed add in a following 
Paragraph, That when a Perſon is found with a bloody Sword, even in another 


n 


| | 5 
place where the Murder was committed: 


ſent Caſe, Ihe bloody Sword libelled was not ſeen in his Hand near the Cellar, or 
Lamp: poſt; and therefore, at molt it is only a ſuſpicious Circumſtance, and is not 
ſo much; as a violent Preſumption:, Ihere are many poſſible Events and Caſes, 
in which tbe Sword might have been tinctured with Blood, without making the 
Pannel guilty of the Murder libelled ; which being ſo horrid:a Crime, is of all the 
poſſible Ways to be reckoned the moſt improbable.” | . . 2 
And whatever Preſumption or Suſpicion may ariſe from this Circumſtance, it 
may be taken off by contrary Preſumptions: And here it would be noticed, Firſti, 
That the Sword was not about him, but lying in the Room while he was gone to 
Bed: Next, He did not fly; if he had, it would have been reckon'd according 

to the Purſuers Reaſoning, almoſt ſufficient to found a Libel per %; and therefore, ' 

ſince he did not fly, but went to Bed, tis a Preſumption for him, ſtronger than 

that of the Sword againft him, that he is an innocent Man; and what is alledged 

in the Läbel, that his Wife ſhould have called at the Cellar, and enquired concern- 

ing the Definit, gives it more Weg. for ſince, if the Circumſtance be true,..it 


« 


rd usband, it is not to be thought, that any Man 
his right. Wits, after ſueh certain Information, would bave remained in his Bed 


Hom bad he beemtcoriſcious to himſelf of Guilt: Beſides, is it tobe thoughr 


that tho. . truſted to the Silence of the Night, | 
which by the by was impoſſible he could, ſince the Crime is libelled to have been 


done in clear Moon-Ligfit, in the Prefence and Sight of many, he could never have 


been ſuch à Fool as not to have i the Sword, at leaſt put it out of the Way; 
elpecially ſince it is not pretended that he was not in the leaſt Emotion, but was per- 
teRly cgol and diſtin, when the Magiſtrates of Edinburgh came to his Houle. ; 
and that tis further offered to be proven, that when he was in Mrs. Baptie'sbe-, 
at Time, he did not appear to be in any Diſorder. This is indeed>a very, 
ſtrong Ground of Exeulpation, wen "an is ſo far abandoned, as tor t 
Grime de pi King,; r K et, 

Frateri Sanguinis lum con ſcius Horror . ws | 

© And fot. that Reaſon, Diſorder in the Countenance aug I f. 
ſtance de n with the bloody Sword, in order to make a violent PH ſur — 
tion: Tbis was the more remarkable in the Pannel, beciuſe they cart“ um 
down to view and touch the dead Body, which naturally affects even „ent 


% 


Perſons, -:and much more muſt affect one conſcious to wap, thaw der; F 


1 — „ 
— wy 44 
- wv wy - 
. ve 4 1 


could! have enabled hid fo to do. Magns of 211 eee ee 
ut gui mibjl peccavit nibil timeat, & gui aliquiq mali commiſerunt, few n 
pre oculif babere vidtautur. e 5 22 4 


* 


87 425 
1 
* at - - * 


* : 
_ F 
' A. * - « 


Weight, ſince that is what happens every Day by a Perſon's goillg in | 
Door, or Twenty other Accidents of that Kind. SEE. ot 
The laſt Circumſtance mentioned; is the Notice taken of the Panne! n Ac: 

kn led not Bae that Part of it, wherein he owns he had ſpoket of 
with Mr. Hay the & in the Cellar that Night, but pretends that he left hin 
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Fon, which in Crimes 


V 


73 ;( S * ER | x 80 1 
is of no Force; and Bhs was plainly extrajudicial, becanſe not emitted 


Ye the A ſſize, beſ6re whom only the Act of Parliament allows Probation to be led. 


Hauces here 141d down and the Example adduced from Matt haus the Advocate of their Cauſe: 


There he requires, Imo, That Titius perempti inimicus fuit, eidem ſapius non ſolum interminatus, ſed 


; leaye 2 grudge with the Pannel, and therefore not make him inimicus, or an Enemy, andifyrther 
> "they Eat and Drunk together ex incontinenti by themſelves, which thows if ever there was any 


' - deprebenderetur in loco cadis erugutatus cum gladio cruento, ad menſuram wulneris facto, toto uuiltu expatiaiti 
nikil reſps dir, trepidefugit. I har is that he be taken upon the Place where the Murder was com- 
Þ 2 B10 dy, and with a. bloody Sword, in his Hand, anſwering to the | Meaſure of the 
3 not able to give any diſtinct Anſwer, and that he ſhould in Confuſion run of 


the Compoſure of his Mind. And indeed, the Account he gart 


do his the Cellar, ſeems to be plainly aſtruéted by the Daßences abqre- 
ede oncd, and offered o be, proyen, Neither did he , which is another - Circu 
flance pequired to make up, Matthaus his Libel Let any E are the 
Two Inditements together, and let him fay in his Conſcience, if he thinks the. Circum- 


ances Kid in this Label come up! te theſe of Matthew : If they have leſs Evidence, then fure | 


Tis be hoped, That neither the Fact, nor the Circumſtances laid down in the Libel, aan 
be proven; but allowing them to be true, as indeed they mult be taken for granted in diſputing 


by 
* 


the Relevancy, and the Defences not to be proven; yet it appears evidently by the Pannel's Ex- 


Lali 221d they may declaim as much as they pleaſe upon the Hardfhip of not having an Offen- 
der ius pointed out in their Inditement, brought to conνuign Puniſhment ; yet tis certain, that 


4 if it be poſſible, accordingto the common Courſe of Things, that he; even under theſe Circum- 
0 ſtathes may ſtill be un ent, as tis undeniable he may, tis better a Hundred Guilty ſhould e- 
ſcape o brought to die upon a Scaffold as a Malefactor. It is impoſſihle 
E 2 Gpels can be; orld ;. and according to the Advice in the Goſpel, 
die e o be beh. of rooting out the Wheat with them. Whe opal 
* 2 nce, ſeems to have reſerved the 
[288 mſelret with the Hope of Im- 
. ably a re 2 JuDGs, whoſe Eyes ite always up- 
1" he Earth, and will for certain give to the Wicked the Reward of their 
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